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BRIEF FOR THE APPELLEE 


Preliminary Statement 


Roberto Ortega appeals from a judgment of 
entered in the United States District Court 


Eastern District of New York ‘Bramwell, J.', on Febru- 


6, 1976, after a jury trial, convicting him of pos.ess- 


il 


ing $2,060, a portion of the proceeds of the robber 
the Chas. Man ottan Bank branch office located at 5 
58th Street, eth, New York in violation of 18 | 
S 2113(¢).: 


Appellant was sentenced to ten yee 


in federal custody. 


The defendant was acquitted of two other counts in the 
jictment charging him with this bank robbery 18 U.S.C 
{ iult by se of a dangerous weapon during 

offense (18 U.S.C. §2113(d)}. The pro- 


dd $14,860. 


On this appeal, appellant does not chall 
ficiency of the evidence against him, but in 
(1) that a substantial amount of cash taken duri 
bank robbery, along with a loadea .857 magi 
and a pouch of bullets which were seized at 1) 
his arrest should have been suppressed since the 
well as the search following the arrest were Wful an 
‘2; that the sentence imposed by the trial judge wa 
“excessive”. 


Statement of Facts 


The relevant facts, as developed during the suppres- 
sion hearing and at appellant’s trial, are as follows: 

At approximately 10:20 A.M., on October 23, 1975, 
three masked men robbed the Chase Manhattan Bank, 
55-55 58th Street, Maspeth, Queens, of appreximatels 
$14,860 (34). Two of the robbers, brandishing their 
pistols, stood guard over the bank’s tellers and customers, 
while a third robber, leaped over the teiler’s counter (31). 
Several minutes later, after emptying the cash drawers 
into his bag, the third robber revaulted the teller’s counter 
and along with his two accomplices exited the bank. The 
three rebbers entered a yetaway car, driven by a fourth 
man, and sped away (8-15). As luck would have it, a 
passerby became suspicious of these men and wrote down 
the license plate number of the getaway car—NY 922ZEA 
(8-15). 


Witnesses described two of the robbers as young black 


males in their twent’es, approximately 5’ 8” to 5’ 9” tail 


:For the most part, page references in parenthesis refer to 
the minutes of the suppression hearing held on December 10, 
1975. To the extent that reference must be made to the trial 
minutes, specific designation will be made in the parenthesis 


before 


located the 


in front of appellar 
Elmhurst, 
(18-19), 


eet 


100th Street in East 


distance from the bank 
hood of the getaway ca 


About a half hour later, at approxi: 


sidence carrying a brow! 


touched the 
arm (19 
11:30 A.M., appellant left his 
jacket over his arm. He entered the vet 
drive away (25). By this time 


ieee 
and began to 
Cavanagh had arrived and observed that appellan 
oung black male in his twenties fitted the desc riplion oO 

appellant is approxima 


the robbers, in Is a} 
| 


tall and weighs about 150 pounds 


Istunce Cavan: 


i 

appellant 
two New York City Detectives pulled alongside ay) 
yee After iy) 


him to sto} , 
aced 


had driven only a short d 


car and directed 

stopped, he was ordered out of his car and | 

bank robbery. An immediate se: 
“bulging” pants por 
aia 


monies wrapped in Chase Manhattan bank 
or 9, 


Dy, és 


for 


iyrest 
erson revealed that a 


aken during the bank robbery | 


\gert Cavanagh then entered appellant's ca 
he observed a brown Jackel lving nh the Lron 
This was the same jacket t] 
when he left 


spe 
oo). 
observed appellant carrying 
"this jucket reveale l monies 
Lanen H 


Wiis 


, } 
bullets 


seized the money and the 

’s car back to his resi 
23-26). Before securing 
checked the glove compartment 
magnum revolver which 
Cavanagh did not search 
the glove compartment 


After his arrest, appellant 
Agent Joseph Martinolich i 
Martinolich that he did not particij: 
robbery and that he was at hore that morning. A 


~ 


also told Martinolich that he rented the car iNY ov 


he was driving several days before and tha 


Ca 


been in front of his residence that enti mo 


Finally, appellant claimed that the mone 

pants pocket and jacket had been given to hi 
before on October 22nd by a man named 
(51-52). When Agent Martinolich advised ayy 
thk- Chase Manhattan bank robbery occur 


of October 23rd, appellant quickly changed his story 


said that ‘“Pacheko” had given hi he money 
morning of October 23rd (52-53). Appellant 
no further information concerning “Pacheko’ 


or whereabouts ‘Tr. Trans. Sec. 


Finally, there was expert testimony 
government at trial which tended to 

| rn by appellant at the 

ropohver 


Tr. Trans. Dee 
Heevold 


CT 


robber's 


Trans. Dee 
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Was sit. ilar } ize, design and general 


ARGUMENT 


POINT i 


The evidence seized from appellant’s person and 
from the car that he was driving at the time of his 
arrest was properly admitted into evidence. 


was taken 


uP sequent 


Lies ‘ a h } , 
additional cash in tl Jacke 


the gun in the glove compartment we: 


In scope 


1. The Arrest and Search of Appellant's Person 


Appellant was arrested ipproximateivy one No 
the bank robbery occurred. When appellant 
the arresting agents observed that Orte; 


(re sice, 
young black male in his twenties who stood appro 
“’ 9° tall and weighed about 150 pounds. 
Was precisely the description that the agent 
ished by witnesses with regard to the phy 
of two of the robbers. Additionally, aft 
his residence, he entered what, unquestionably, 
getaway car and drove away. All the informat 
vailable to the arresting agents gave them m 
ample probable cause to conclude that appell: 
car was used in the robbery and that he was 
robbers. Appellant’s arrest was unquestionably 
Brineqar Vv. United States, 338 U.S. 160 1949 
Vv. United States, 267 U.S. 182 (1925); Drajx 


States, 358 U.S. 307 (1959). 


2. The Search of the Car 


After appellant entered the getaway car, 
short distance before his car was pulled over 
arrested for bank robbery. Appellant's person 
searched immediately after he was arrested 
observed that one of his pants’ pocket 
search of that pocket revealed monies 


course of the robbs ry Clearly, the search of appellant's 
pants pocket was a classic illustration of a search incident 
to a lawful arrest. Chimel v. California, 395 U.S. 752 


1969); Gustafson v. Florida, 414 U.S. 980 «4973 
l'nited States v. R binson, 414 U.S. 218 $1 


At the time appellant's pants pocket was searched. hi 


Was standing several feet from the getaway car. The 
agents had reason to believe that this particular car was 
used in the robbery and that appellant was a participant 
in an armed bank robbery that had occurred only an 
hour before. Clearly, they had good rcason to believ: 
that appellant was armed and therefore dangerous. The 
agents also had reason to believe that appellant's car 
which was parked only several feet away was an area 
into which he might reach in order to grab a weapon or 
destructible evidence. The law is clear that when an 
arrest is made, it is reasonable for the arresting officers 
to search the person arrested as well as the area in which 
an arrestee might reach in order to grab a weapon o1 
destroy evidence. Chimel, supra. Under these circum 
stances, it was reasonable for Agent Cavanagh to search 
appellant’s jacket and later to search the glove compart- 
ment in the car as incident to his arrest. United States 
Vv. Edmonds, F.2d — (2d Cir. Slip op. 3551, 3562: 
May 7, 1976); United States v. Stevens, 509 F.2d 62: 
(8th Cir. 1975); United States v. Lewis, 504 F.2¢2 92 
(6th Cir. 1974 


Finally, the Government contends that this search was 
also Jawful under the “automobile exception” to the war- 
rant requirement. 


The standards for determining when a warrantless 
search of a vehicle is permissible have been articulated 
and refined many times by the Supreme Court and by 
the various Circuit Courts. Though the threshold re- 


especii 


Wwouid 


cert. denied, 409 

j certain 

“accomplices” e@Xi ‘ Carneqlia, 468 
2d 1084, 1089-1090 12 *~1972', cert. denied, 410 


U.S. 945 (1973), might give rise to the exigent cir- 


cumstances which would justify the warrantless search 
of a car. In this case, such exigent circumstances clearly 
existed 


Alternatively, we submit that the arresting agents 
had probable cause t believe that appellant's rented 
auto Was subject to seizure on the grounds that it was 
used to transport and conceal contraband incident to a 
bank robbery. Title 49, U.S.C. ¢$ 781, 782; see United 
States Vv. Powe 7 F.2d 582, 583-84 ‘4th Cir. 1969 


cert. denied, 395 U.S. 966. The law in this Circuit is 


] 
‘ 
i 


well settled that where there is probable cause to seize 
an automovile pursuant to statutory authority, a war- 
rantless search is prope. ‘nited States Vv. Zaicek, 519 
F.2d 412, 414 ‘2d Cir. If : ('nited States v. LaVec- 
chia, F.2d Z ‘ir. 1975': United States v. 
‘apra, 501 F.2d 267, 2d Cir. 1974), cert. denied, 
27) U.S. 990 1 States Vv. Francolino, 36 


F.2d 1013 (1966), cert. ried. 386 U.S. 960 +1967 


367 


POINT Il 


Appellant’s sentence was proper and not subject 
to review. 


Appellant was sentenced to ten years in jail which 
he 1s presently serving Appellant contends that his 
sentence was “excessive” and requests that his sentence 
be vacated and his case be remanded to the District Court 


for resentencing ‘Appellant's Brief, page 7'. Appellant 
claims that his nce Was excessive for three reasons: 
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appellant does not 
nave “minor” arrest record as ; “1 in his Brief at 
page Excluding his arrest in the present case, appel- 


nt who is only 25, has been arrested on at least 10 


ther occasions for criminal offenses including assault, 


burglary, robbery, possession of unlawful firearms and 


narcoti see appellant's presentence report, pages 5-8 


which has been to this Court under separate cove) 


These prior arrests as well as the information conce: ning 


the FBI's belief that appellant was involved in other 


bank robberies was properly included in th presentence 


report Williams v. Ne York, 337 U.S. 341, 1949: 18 


ARS od jos, enacted 1970 


trial judge viewed appel- 

as defense counsel who at 

observed—“T know the 

Sentencing Minutes. Feb. 

no question but that at the 

of sentencing, the trial judge was familiar with all 

evidence adduced at trial and that the court did not 

misunderstand appellant's situation or impose his 

tence for Inappropriate reasons, 
precisely who was before him a 
See United States v. Herndon. 


] 97 5 


The trial judge's sentence was proper and 


subject to review. 


have been entirely proper for Judge 

evidence pointing to appellant's par 

even though appellant was acquitted 
harges of robbing the bank See United 
454 F.2d at 184 


CONCLUSION 


The judgment of conviction should be affirmed. 
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